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GENERIC TERMS & CONDITIONS OF CONTRACT

NB
:
IT SHOULD BE NOTED THAT CERTAIN CONTRACTS MAY HAVE 



ADDITIONAL/AMENDED TERMS & CONDITIONS THAT RELATE 



SPECIFICALLY TO SAID CONTRACTS. IN SUCH CIRCUMSTANCES 




THE T&C’S SPECIFIC TO THE CONTRACT WILL APPLY.
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CONDITIONS OF CONTRACT
1
DEFINITIONS AND INTERPRETATIONS
In these Conditions and in the Articles of Agreement, except where the context otherwise requires, the following expressions shall have the meanings hereby ascribed to them:

1.1 "Authorised Officer" means the person specified in paragraph 35.2 of the Instructions to Tenderers for the time being or from time to time duly appointed by the Council to act as the representative of the Council for the purpose of the Contract and in default of such notification the Council's Director of ** Enter Service tender relates to or Corporate Services as the default ** or other person acting in this capacity.

1.2 "Council" means Stirling Council.

1.3 “Best Value Duty” means the Council’s duty to make arrangements that secure best value, in terms of Sections 1 and 2 of the Local Government in Scotland Act 2003.

1.4 "Commencement Date" means *** Date to be inserted *** or such later date as specified in the Council's letter of acceptance to the Supplier.

1.5 "Conditions" means the following conditions of this Contract and any modifications thereof duly made in accordance with the provisions of this Contract.

1.6 "Contract" means this agreement entered into between the Council and the Supplier comprising the Contract Documents.

1.7 "Contract Documents" means all the documents comprising the Contract. 

1.8 "Contract Manager" means the representative of the Supplier appointed pursuant to Condition 15.

1.9 "Contract Period" means the period from the Commencement Date until completion of the Service to be provided as detailed in Condition 4, subject to earlier termination as provided in these Conditions.

1.10 "Contract Standard" means such standard as complies in each and every respect with the Contract and where and to the extent that no criteria are specified in the Contract, the standard is to be to the reasonable satisfaction of the Authorised Officer.

1.11 "Delivery Schedules" means the schedules comprising the list of establishments to which the Supplier is required to provide the Service.

1.12 "Index" means the "All Items" Index of Retail Prices issued by the Department of Employment or any government department upon which duties in connection with the compilation and maintenance of such index shall have devolved or other appropriate index as may be agreed by the parties.

1.13 "Schedules" means the schedules annexed hereto.

1.14 "Service" means the carrying out of a service for the **Insert Tender Title** in accordance with the Contract and including any modification thereto made pursuant to these Conditions.

1.15  “Specification” means the description of the Service for the purpose of this Contract and any modification thereof.

1.16 “Supplier” means the person or persons firm or company whose tender has been accepted by the Council and includes the Supplier’s personal representatives, successors or permitted assignees.

1.17 “Tender” means the tender documentation, including the Method Statements, submitted by the Supplier in response to the Council’s Invitation to Tender. 

1.18 Reference to the employees of the Supplier shall be deemed to include the Supplier’s agents and sub-contractors unless the context otherwise requires.

1.19 Reference to time shall be construed, during the period of summer time, to be British Summer Time and otherwise to be Greenwich Mean Time.

1.20 A reference to any Act of Parliament, or to any Order, Regulation, Statutory Instrument or other enactment whether of the United Kingdom or the European Union, shall be deemed to include a reference to any replacement amendment or re-enactment of the same.

1.21 In the interpretation of this Contract, unless the contrary intention appears:

1.21.1 Words importing the masculine gender incorporate the feminine.

1.21.2 Words in the singular include the plural and words in the plural include the singular.

1.21.3 References to conditions and schedules are references to the conditions and schedules of the contract.

1.21.4 Reference to 'staff' shall be construed as including all employees.

1.21.5 Words importing individuals shall be treated as importing corporations and vice versa.

1.21.6 Condition headings are for ease of reference only and shall not affect the construction of the Contract

2
FORM OF CONTRACT

2.1 The Supplier is deemed to have satisfied itself as to the accuracy and sufficiency of the rates and prices stated by the Supplier in its Tender which shall (except in so far as is otherwise provided in the Contract) cover all the Supplier's obligations under the Contract and shall be deemed to have obtained for itself all necessary information as to risks, contingencies and any other circumstances which may influence or affect the rates and prices.

2.2 Documents Mutually Explanatory
Except as otherwise expressly provided the Contract Documents are to be taken as mutually explanatory of one another. Any ambiguities or discrepancies shall in the first instance be resolved by the Authorised Officer and who shall then inform the Supplier in writing of his/her opinion.  Where the Supplier disputes the opinion of the Authorised Officer the matter shall be referred to the Council's Director of Corporate Services and the Supplier's Managing Director for consideration and adjudication.

3
APPOINTMENT
3.1 The Council appoints the Supplier to provide the Service in consideration of the payments as may be due under this Contract by the Council to the Supplier. 

3.2 The Supplier shall provide the Service with reasonable care and skill and in a properly skilful, efficient and professional manner and in full compliance with the Specification and to the Contract Standard, all to the reasonable satisfaction of the Council.

4
DURATION OF CONTRACT
4.1 This Contract shall remain in force until the end of the period during which the Service is to be provided as per Condition 4, unless terminated earlier in accordance with the provisions of this Contract.

5
AUTHORISED OFFICER

5.1 The Authorised Officer is the duly appointed and authorised representative of the Council for the purposes of this Contract and any consent required of the Council is deemed to have been given if given by her/him.

5.2 From time to time the Council may appoint one or more representatives to act for the Authorised Officer generally or for specified purposes or periods.  Immediately any such appointment is made, the Authorised Officer shall give written notice thereof to the Supplier.

5.3 The Supplier shall under no circumstances question the existence or extent of the authority of any person who has been notified to the Supplier as acting for the Authorised Officer.  

6
GUARANTEE


6.1
If the Supplier is a subsidiary company within the meaning of Section 736 of the Companies Act 1985 it shall, if requested to do so by the Council, also provide a Guarantee by its holding company or companies (as defined by the said section 736) to secure the due performance by the Supplier of its obligations to the Council.

7
PRICING AND PRICE VARIATION
7.1 The rates and prices stated in the Pricing Schedules shall remain fixed for a minimum period of 12 months from the Commencement Date or for the period from the Commencement Date agreed during the tender process if greater than 12 months. Thereafter rates and prices will be reviewed and agreed on an annual basis.

7.2 Rates and prices for the Services reviewed shall normally be increased or decreased in accordance with the percentage increase or decrease in appropriate indices deemed appropriate by the Council, in the 12 month period immediately preceding the date of review. The Supplier must advise proposed price variations in writing prior to the date of review arrived at in accordance with 7.1 and agreement to the price variations must be confirmed in writing by the Council, agreed price variations effective from the agreed date of review or date of price variation agreement, whichever is the later. For the avoidance of doubt all Services privided by the Supplier prior to the date of price variation agreement shall be supplied at the price applying immediately prior to the date of said agreement.  The prices as varied shall thereafter be held until the next agreed date of review unless varied in accordance with Conditions 7.4 or 7.5.  Any price variation under this Condition 7.2 shall take no account of any price variation made under Conditions 7.4 or 7.5.

7.3 Where after a relevant date of review the Supplier becomes aware of any variation in the price of factors which are likely to increase or decrease the cost to the Supplier in providing the Service, the Supplier shall notify the Council in writing of such factors.

7.4 Whether or not the Council has been notified by the Supplier pursuant to Condition 7.3, the Council may give to the Supplier 28 days written notice of reduction in the price it will pay for the Service which would in the reasonable opinion of the Council result from any factor referred to in Condition 7.3, and the Supplier shall, unless it can demonstrate to the satisfaction of any officer nominated by the Council, that the reduction should not take place, reduce its price for such Service stated in the Council's notice and any such Service provided after the expiry of the notice shall be paid for at the reduced price.

7.5 The Supplier may, having notified the Council in accordance with Condition 7.3, give the Council 28 days written notice of its desire to vary the price of the Service as a result of any factor stated in the notification given under Condition 7.3.  The Supplier shall provide the Council with such information as the Council may reasonably require including written evidence of the costs that have increased and their impact on Supplier costs, etc to enable the Council to consider such proposed variation. Where the Council is satisfied that the requested variation is justified the Council shall agree the variation in writing and shall pay the varied price for the Service provided by the Supplier effective from 29 days of receipt of written request for variation, confirmation of such agreement to be no later that the expiry of the Supplier's 28 day notice period.

7.6 The Council and the Supplier hereby agree that any price variation under Conditions 7.4 or 7.5 is made for the purpose only of dealing with immediate exceptional and temporary circumstances affecting the Service prevailing at the time the price variation is agreed.

8
METHODS OF ORDERING
8.1 The Supplier shall under no circumstances provide the Service unless ordered online by an authorised purchaser or without having first received a correctly completed and authorised Council Purchase Order or a correctly completed and authorised Pre-Printed Order Form or in the case of Purchasing Card transactions, being provided with the relevant card details by the cardholder only. Each method must clearly include the place and time at or within which the Service is to be provided and each related sales invoice must clearly detail the order references provided at the time of order. No payment shall be made for any Service that is not provided in accordance with these ordering instructions.

8.2 The Council reserves the right to temporarily suspend or cancel orders not executed in accordance with the Contract Standard and/or to purchase at its discretion from alternative sources any of the services referred to herein. The Supplier will be required to reimburse the Council for any additional cost in so doing. Any such action shall not invalidate this contract.

9
PAYMENTS 

9.1 The Supplier shall provide individual “as ordered” sales invoices or where agreed by the Council, consolidated invoices on or after the first day of each calendar month. Payment will be made to the Supplier only for satisfactory services provided in accordance with rates/prices as stated in the Pricing Schedules either :

9.1.1 On receipt of a Council Purchase Order or Pre-Printed Order Form, fully and correctly completed and authorised by signature.

9.1.2 On receipt of Purchasing Card details from the cardholder only, either online or during a telephone call.

9.1.3 On completion of an online ordering process involving either a Council Purchase Order or Purchasing Card. 

Invoices must detail related references, Purchase Order number or Pre-Printed Order Form reference or reference quoted at the time of Purchasing Card transaction and the consolidated invoice shall include all consignment notes for the relevant monthly period and the corresponding reference number of the Council's Purchase Order. No payment shall be made in respect of any Service not covered by a Council Purchase Order or Purchasing Card transaction.  The consolidated invoice shall contain only those Services actually provided to the Council at the date of the consolidated invoice.  All payments due under these Conditions shall be made in Sterling except in accordance with Condition 9.5.

9.2 Payment shall be made only by BACS within 30 days of the receipt of each invoice, unless otherwise agreed with the Supplier, provided that the Council may withhold that part of the amount claimed where the Authorised Officer disputes the amount claimed. No payments shall be made by cheque.

9.3 Payment in respect of all Purchasing Card transactions will normally be made within 3 working days of the transaction being processed by the Supplier and under no circumstances can the Supplier delay processing Purchasing Card transactions by more than 24 hours.

9.4 All payments are exclusive of VAT which will be charged at the appropriate rate.

9.5 If following the introduction of the Euro, Sterling ceases to exist as the currency of the United Kingdom, then all references in these Conditions and the other Contract Documents to 'Sterling ' or '£' shall be construed as references to the Euro, at the agreed Sterling-Euro conversion rate provided that this provision shall not apply during any transitional period when Sterling is a sub-unit of the Euro and remains legal tender, unless the Parties otherwise agree.  

10
DELIVERY

10.1 The Delivery Schedules include all those establishments to which the Service is to be provided. The Council may vary the Delivery Schedules and shall give the Supplier written notice of such variation, such variation to take immediate effect on receipt of the notice by the Supplier.

10.2 Suppliers shall have a flexible approach to the Delivery Schedules, and in particular the requirements of individual establishments, and shall take into account Bank Holidays or other days specified by the Authorised Officer when providing the Service and changes to the Delivery Schedules or dates may be at short notice.

10.3 The Supplier shall provide the Service to every establishment detailed in the Delivery Schedules.

10.4 Hours for provision of the Service will be agreed with the Authorised Officer and establishments and the Supplier shall not provide the Service outside those hours without the prior written consent of the Authorised Officer.

10.5 The Delivery Schedules are subject to variation, without prejudice or liability, as circumstances may require and the parties hereby agree that the provision of the Service shall not be considered as an irrevocable commitment for the provision of any such Service to any particular establishment.

11
HEALTH & SAFETY

11.1 Where appropriate and with the Supplier's agreement, the Council shall be permitted to inspect the Supplier’s premises during the Contract Period, and shall, if deemed necessary or appropriate, be able to call for independent assessment via recognised professional agencies.

11.2 Suppliers must ensure that proper safeguards are in place to prevent accidents when providing the Service.  Whenever the Supplier is required to visit establishments where children, the elderly or disabled persons are present, any driver must proceed with particular care and attention.

11.3 All vehicles above the light commercial derived range are prohibited from entering or leaving school establishments during break time or lunchtime. Specific delivery requirements will be notified to the Supplier before the Commencement Date.

11.4 All commercial delivery vehicles visiting establishments under this Contract shall be fitted with audible reversing warning systems and in accordance with any prevailing legislation.

11.5 Vehicles, containers and protective clothing of the Supplier's employees shall be kept in a clean condition and all Goods required to provide the Service shall be adequately protected during transportation and delivery.

11.6 The Supplier shall ensure that all its employees engaged in the provision of the Service and visiting any location, comply with the requirements of the Health and Safety at Work etc Act 1974 and any other relevant Acts, regulations,  or approved Codes of Practice and any statutory amendments thereof pertaining to health and safety at work.

11.7 The Supplier shall prior to the Commencement Date nominate a person to be responsible for health and safety matters and advise the Council in writing of the appointment.

11.8 While at any establishment owned or occupied by the Council, the Supplier shall at all times have regard to, and shall ensure that its employees comply with the Council's general statement of safety policy and with the lawful requirements of the Council's Safety Officer.

11.9 The Supplier shall ensure that its employees engaged in the carrying out of the Service are competent to perform their specific tasks and have received sufficient induction training on health and safety requirements.

11.10 The Authorised Officer shall be entitled immediately to suspend the carrying out of the Service or part thereof in the event of non-compliance by the Supplier with its statutory duties in respect of health and safety matters and its obligations under this Contract.  The Supplier shall not resume the carrying out of the Service or part thereof until the Authorised Officer is satisfied that the non-compliance has been rectified.  In respect of any such period of suspension, the Council's rights under this Contract with regard to employing and paying other persons to carry out the Service or part thereof shall apply.

12
GOODS AND MATERIALS

12.1 Where goods and materials are required in the provision of the Service and the cost of said goods and materials is therefore included in the Contract price, the Supplier shall ensure that:

12.1.1 The goods and materials shall be to the reasonable satisfaction of the Council and shall conform in all respects with any particulars specified in the Contract and in any modifications thereto.

12.1.2 The goods and materials shall conform in all respects with the requirements of all relevant statutes, orders, regulations or bye laws from time to time in force.

12.1.3 The goods and materials shall be fit for the purpose for which such goods are ordinarily used and for any particular purpose made known to the Supplier by the Council and the Council relies on the skill and judgement of the Supplier in the supply of goods and materials and the provision of the Service.  

12.2 Goods and materials as outlined in condition 12.1 shall be and remain the property of the Council from the time of use.

12.3 In addition to Conditions 12.1 and 12.2, where the Council for the purpose of provision of the Service issues goods and materials free of charge to the Supplier such goods and materials shall be and remain the property of the Council from the time of use. The Supplier shall maintain all such goods and materials in good order and condition and shall use such goods and materials solely in connection with provision of the Service. The Supplier shall notify the Council of any surplus goods and materials remaining after provision of the Service and shall dispose of them as the Council may direct. Waste of such goods and materials arising from bad workmanship or negligence of the Supplier or any of his servants, agents or sub‑contractors shall be made good at the Supplier's expense. Without prejudice to any other of the rights of the Council, the Supplier shall deliver up such materials whether processed or not to the Council on demand. 

13
BEST VALUE

13.1 The Supplier shall take all reasonable steps necessary to facilitate, support and assist the Council in complying with the Best Value Duty that the Council is subject to.

13.2 The Supplier shall take all reasonable steps to comply with any guidance issued under Section 2 of the Local Government in Scotland Act 2003 as directed by the Council from time to time.

13.3 Without prejudice to the generality of Conditions 13.1 and 13.2, the Supplier shall assist the Council in conducting Best Value Reviews and preparing Best Value Performance Plans in so far as any such Reviews or Plans are relevant to the provision of the Service.

14
SUPPLIER’S EMPLOYEES

14.1 The Supplier shall employ sufficient persons to ensure that the Service is provided at all times and in all respects to the Contract Standard.

14.2 The Supplier shall ensure that every person employed in and about the provision of the Service is at all times properly and sufficiently qualified, competent, careful, skilled, honest, experienced, instructed and supervised as the case may be with regard to the Service.

14.3 If owing to the nature of the Service employees of the Supplier are exempt from the provisions of Section 4(2) of the Rehabilitation of Offenders Act 1974 by virtue of the Rehabilitation of Offenders Act 1974 (Exceptions) Order 1975 and 2003 then the Supplier shall ensure that all employees engaged in provision of the Service shall provide to it information in accordance with the said Act and Order about convictions which would otherwise be spent under the provisions of the said Act.  The Supplier shall disclose to the Authorised Officer the names and addresses of all employees to be engaged in the provision of the Service and will ensure that proper checks/vetting has been completed in respect of said employees engaged in the provision of the Service.  The Supplier shall obtain the consent of its employees to disclose information to the Authorised Officer where required. The Supplier shall ensure that no person shall be employed in the provision of the Service until the checking/vetting procedures have been completed and where required, the Supplier has given written notification to the Authorised Officer as to the person's suitability to be engaged in the provision of the Service.  

15
CONTROL AND SUPERVISION OF SUPPLIER’S EMPLOYEES

15.1 The Supplier shall appoint a Contract Manager empowered to act on behalf of the Supplier for all purposes connected with the Contract.  Any notice, information, instruction or other communication given or made to the Contract Manager shall be deemed to have been given or made to the Supplier.

15.2 The Supplier shall ensure that the Contract Manager or a competent deputy, duly authorised by the Supplier to act on its behalf, is available to meet the Authorised Officer or the Authorised Officer's representative at all times during which the Service is provided.  

15.3 The Supplier shall ensure that its employees work on school premises only if authorised in advance by the Headteacher and/or the Authorised Officer. 

16
METHOD STATEMENT

16.1 The Supplier shall provide with its Tender detailed Method Statements which shall be capable of being monitored and updated as necessary during the Contract Period and shall provide the Service in accordance with the Method Statements.  The Method Statements must show how the Supplier intends to manage carrying out the Service in accordance with the Contract.  The Method Statements shall in particular provide details relating to the following areas of the Service:

16.1.1 Contract Operating Plan, to include how the Contract will be managed.

16.1.2 Qualified Tender

16.2 The Supplier must in all respects comply with the Method Statements in the performance of the Service.

16.3 The parties hereby agree that the Council has relied on the information provided in the Method Statements.  Any material misrepresentation contained within the Method Statements shall be considered to constitute a material breach of contract for the purposes of the Conditions of Contract.

17
MONITORING SYSTEM
17.1 The Council will operate monitoring systems to ensure that the requirements of the Specification and the Contract are being met. Monitoring will take a variety of forms: continual monitoring; complaints; random checks; regular inspections; and consultation with members of the public/ service users. Monitoring will cover all areas of the Contract.

17.2 Without prejudice to other rights and remedies available to the Council where the monitoring system shows that the Service has not been performed to the Contract Standard then the Authorised Officer will notify the Supplier and shall be entitled to withhold payment for that part of the Service.

17.3 Without prejudice to other rights and remedies available to the Council, the Supplier will take any necessary action required to correct or pre-empt any problems or potential problems identified by the Authorised Officer as a result of his or her monitoring procedures.

17.4 Routine Contract performance meetings will be convened by the Authorised Officer at an agreed frequency throughout the Contract Period and the Contract Manager must attend.  Other representatives of the Council and its client services and departments may also be invited at the Authorised Officer's discretion.

17.5 Subjects for discussion at routine Contract performance meetings may include the following:

17.5.1 General comments and conclusions on the overall standard of provision of the Service;

17.5.2 Results of the Authorised Officer's monitoring observations of quality achieved in providing the Service, reports of unsatisfactory performance, and as necessary comments, queries and complaints received from the public, Contract users and from the Council's client services and departments;

17.5.3 The Supplier's strategy for improving the quality of the Service;

17.5.4 Any specific events, together with appropriate records which have affected or will affect the provision of the Service;

17.5.5 Changes in Supplier's personnel, method of operation, etc;

17.5.6 Review of the progress of the Council in complying with its Best Value Duty in so far as relevant to the provision of the Service and requests for assistance made of the Supplier made in term of Condition 13;

17.5.7 Such other items as may also be included at the Authorised Officer's discretion.

17.6 Ad hoc meetings may be convened by the Authorised Officer where considered necessary to ensure that the Service is performed in accordance with the Contract Standard.

17.7 The Supplier may be required to attend relevant Council committee meetings, at which the Supplier may be expected to provide such reports as considered necessary by the Authorised Officer and to answer questions on its performance of the Service and associated issues. The Supplier may also be required to attend other meetings and the Authorised Officer will give such notice as is reasonable in each case.

18
DEFAULT OF THE SUPPLIER

18.1 If the Supplier fails to perform the Contract or any part thereof with reasonable skill and care or in a proper skilful, efficient and professional manner in accordance with the Specification and to the Contract Standard then without prejudice to any other right or remedy which the Council may possess in respect of such failure the Council may:

18.1.1 Require the Supplier to remedy such default within such time as may be specified by the Authorised Officer by providing or providing again (as the case may be) without further charge to the Council such part of the Contract in accordance with the Specification and to the Contract Standard; and/or

18.1.2 Without determining this Contract in whole or in part, itself provide or procure the provision of such part of the Contract until such time as the Supplier shall have proved to the reasonable satisfaction of the Council that such part of the Contract will once more be provided by the Supplier in accordance with the Specification and to the Contract Standard or, at the Council's option, until such later time as the Council may specify as being reasonable notice in all the circumstances that the Supplier will once more so provide such part of the Service and the Supplier shall be liable to the Council for all costs thereby incurred by the Council; and/or

18.1.3 Without determining the whole of the Contract, determine this Contract in respect of such part of the Contract only and thereafter itself provide or procure the provision of such part of the Contract.

18.2 In addition to the remedies set out in Conditions 18.1.1 to 18.1.3 where the Supplier fails to provide the Service or any part thereof in accordance with the Contract, the Council may deduct from any sum due to the Supplier as damages the whole costs of providing that part of the Contract in accordance with the prices set out in the Pricing Schedules as well as any financial loss suffered by the Council caused by the default of the Supplier if additional to that sum.

18.3 Whenever the Contract provides for the Council to provide or procure the performance of the Contract other than by the Supplier, the Council shall be under no obligation to use the least expensive method for such provision, but shall be obliged to have regard to Best Value.

19
TERMINATION
19.1 Either party may by notice in writing to the other terminate this Contract:

19.1.1 By the giving of a minimum of 4 months notice, where the other party is not in default; or 

19.1.2 Immediately where the other commits or allows to be committed any material breach of this Contract and does not remedy such breach within the reasonable time specified in the written notice requiring such remedy or the breach is incapable of remedy; or 

19.1.3 Immediately where the other has an administrative receiver or receiver appointed of the whole or any part of its assets or any order made or resolution passed for its administration or winding up (unless as part of a scheme of reconstruction or amalgamation) or compounds with or convenes a meeting of its creditors or anything analogous to any of the foregoing under the law of any jurisdiction occurs.

19.2 The Council may by notice in writing to the Supplier terminate this Contract immediately where:

19.2.1 The Supplier has failed to remedy an ongoing breach of this Contract and the process of one informal warning given during a review meeting and confirmed in writing, followed by a formal written warning issued at a further review meeting, has failed to remedy said breach within the timeframe agreed at said meetings.

19.2.2 As a result of any Act of Parliament, Order, Regulation, Statutory Instrument or other legislation the Council is required to discontinue the provision of the Service in whole or in part;

19.3 The right to terminate under this Condition shall be without prejudice to any right of action in respect of any antecedent breach of this Contract.

19.4 The Conditions in this Contract which expressly or impliedly have effect after termination shall continue to be enforceable notwithstanding termination.

20
INDEMNITY AND INSURANCE
20.1 The Supplier shall indemnify and keep indemnified the Council against all actions, claims, demands, proceedings, damages, costs, charges and expenses whatsoever in respect of, or in any way arising out of the provision of the Service in relation to injury to, or the death of, any person and loss of, or damage to, any property including property belonging to the Council, infringement on any patent, trade mark, registered design, copyright or any other right in the nature of intellectual property of any third party, except and to the extent that it may arise out of the negligence of the Council, its employees or agents not being the Supplier or employed by the Supplier.

20.2 Without thereby limiting its responsibilities under this Condition the Supplier shall insure with a reputable insurance company approved by the Council against its liabilities under Condition 20.1.

20.3 For all claims against which this Condition 20 requires the Supplier to insure, public liability insurance cover shall be a minimum of £2M (two million pounds), or such greater sum as the Council may decide is applicable to specific tenders or such greater sum as the Supplier may choose in respect of any one incident.

20.4 The insurance in respect of any such personal injury to, or death of, any person arising out of the provision of the Service shall comply with the Employer's Liability (Compulsory Insurance) Act 1969 and the Road Traffic Act 1988 and any statutory orders made thereunder.

20.5 The Supplier shall supply to the Council immediately on the Commencement Date and on each renewal date of any relevant policy a certificate from its insurers or brokers confirming that the Supplier's insurance policies comply with this Condition and the Supplier shall supply to the Council on request copies of all insurance policies cover notes premium receipts and other documents necessary to establish compliance with this Condition.

21
CONFIDENTIALITY
21.1 Information provided in relation to the Tender must be treated as private and confidential during the formal tender process up to the point of award of contract. During this period you must not disclose that you have tendered or release details of the Contract Documents, other than on an 'in confidence' basis to those who have a legitimate need to know or those of your professional advisors whom you need to consult for the purpose of preparing the Tender. 

21.2 Tenderers should note that, subsequent to award of contract, information they provide in relation to the tender may ultimately have to be disclosed in accordance with the Council’s obligations under the Freedom of Information (Scotland) Act 2002. 

21.3 Where Tenderers consider that any information they have provided is commercially confidential and its disclosure would substantially prejudice their commercial interests, they must clearly identify such information in Section 12 (Commercially Confidential Information) and fully explain what harm might result from disclosure. The information identified will then be subject to a Council evaluation process to establish acceptance or otherwise of the information as commercially confidential.

21.4 Tenderers should note that even where agreement has been reached that information is commercially confidential, in certain circumstances the Council may still be required to disclose that information. This will typically be whereby “public interest” outweighs commercial confidentiality or where the Council is required to disclose on the instruction of the Scottish Information Commissioner.

21.5 The Council will seek to consult tenderers regarding commercially confidential information before making a decision on disclosure subsequent to any request for information from a third party, but will reserve the right to make the final decision on whether to disclose or not to disclose.
21.6 Where tenderers have not identified information as commercially confidential and provided proper justification for non-disclosure, it is likely that such information will be disclosed without consultation in response to a Freedom of Information request. 
22
AGENCY
22.1
The Supplier shall for the purposes of this Contract be deemed to be an independent supplier and shall, unless otherwise expressly provided or authorised, have no authority to act on behalf of or to represent the Council in any way or otherwise be deemed an agent of the Council or to have any power to enter into any transaction with or for, or otherwise bind, the Council.


BRITISH STANDARDS OR EUROPEAN EQUIVALENT

23.1 Where the Supplier has specified an appropriate British Standard Code of Practice or British Standard Specification issued by the British Standards Institution as current, all goods and materials used or supplied and all workmanship shall, as a minimum requirement, be in accordance with that standard or an equivalent European Standard.

23.2 It is the Supplier's responsibility to comply with the appropriate British or equivalent European standard.

24
OBSERVANCE OF STATUTORY REQUIREMENTS

24.1
The Supplier shall comply with all statutory requirements relevant to the Service and shall indemnify the Council against all actions, claims, demands, proceedings, damages, costs, charges and expenses whatsoever in respect of any breach by the Supplier of this Condition provided that the Supplier shall not be obliged to indemnify the Council where non-compliance arises from the act, omission or default of any responsibility or obligation of the Council.

25
ASSIGNATION AND SUB-CONTRACTING
25.1 The Supplier shall not:

25.1.1 Assign the Contract or any part thereof or the benefit or advantage of the Contract or any part thereof without the written consent of the Council;

25.1.2 Sub-contract the provision of the Service or any part thereof to any person without the previous written consent of the Council, which consent shall be in the discretion of the Council and if given, shall not relieve the Supplier from any liability or obligation under the Contract and the Supplier shall be responsible for the acts, defaults or negligence of any sub-contractor, its employees or agents in all respects as if they were the acts, defaults or negligence of the Supplier. 

26 RECOVERY OF SUMS DUE TO THE COUNCIL AND SET OFF
26.1 Whenever under the Contract any sum of money shall be recoverable from or payable by the Supplier to the Council the same may be deducted from any sum then due or which at any time thereafter may become due to the Supplier under the Contract or any other contract with the Council.

27 NOTICES
27.1 Any notice shall be sufficiently served if served personally, or if sent by prepaid first class recorded delivery post, telex, electronic mail or facsimile transmission to the registered office or the principal place of business of the party to be served and if so sent shall, subject to proof to the contrary be deemed to have been received by the addressee on the second business day after the date of posting or on successful transmission, as the case may be. 

28 WAIVER
28.1 Failure by either party at any time to enforce the provisions of the Contract or to require performance of any of the provisions of the Contract shall not be construed as a waiver of any such provision and shall not affect the validity of the Contract or any part thereof, or the right of the other party to enforce any provision in accord with its terms.

29 EQUAL OPPORTUNITIES
29.1 The Supplier shall at all times while providing the Service comply with the requirements of:

29.1.1  The Sex Discrimination Act 1975;

29.1.2 The Race Relations Act 1976;

29.1.3 The Disability Discrimination Act 1995; 

29.1.4 The Age Discrimination Act 2006;

29.1.5 Any Act, rule, statement, code of practice, manual or other instrument or document amending or replacing the Sex Discrimination Act 1975, the Race Relations Act 1976, the Disability Discrimination Act 1995, the Age Discrimination Act 2006;

29.1.6 Any other statute, statutory instrument, rules, regulations, order, direction, bye-laws or other instrument having the force of law, and any contractual obligations (whether owed to the Company under this or any other Contract or to any other person), for preventing unlawful discrimination on the grounds of gender, race or disability.
30 QUALITY ASSURANCE
30.1 It shall be the duty of the Supplier to institute and maintain a properly documented system of quality assurance to ensure that the Contract Standard is at all times properly maintained.  The system shall be operated by the Supplier and shall not rely on completion of documentation by the Council's supervisory staff, who should nevertheless be consulted by the Supplier.  The system shall be open to inspection by the Council and such inspection combined with observation shall be capable of indicating to the Council whether or not the Contract Standard is being met.

31 FORCE MAJEURE
31.1 Neither party shall be liable for any delay in performing its obligations under the Contract if such delay is caused by circumstances beyond its reasonable control (including without limitation any delay caused by any act or omission of the other party) provided however that any delay by a sub-contractor or contractor of the party so delaying shall not relieve that party from liability for delay except where such delay is beyond the reasonable control of the sub-contractor or contractor concerned.

32 ACTIVITIES CARRIED OUT BY OTHERS ON BEHALF OF THE COUNCIL OR BY THE COUNCIL'S EMPLOYEES
32.1 Nothing in the Contract shall prevent or prohibit the Council carrying out by such person, firm or company or by the Council's employees activities not forming part of this Contract and the Supplier shall not do any act, matter or thing whereby such activities are hindered or prevented from being undertaken.

32.2 The Supplier shall where reasonable co-operate with the persons mentioned in Condition 32.1 to ensure that the Council's requirements are duly achieved.

32.3 If the Supplier considers it has been unduly hindered by the activities of those persons mentioned in Condition 32.1 it shall immediately notify the Authorised Officer.

33 LEGAL AND OTHER FEES
33.1 Each party to the Contract shall bear its own legal and other fees in relation to the preparation and submission of the Contract Documents and this Contract. 

34 WHOLE AGREEMENT
34.1 Each party acknowledges that this Contract contains the whole agreement between the parties and that it has not relied upon any oral or written representation or warranty or other undertaking made to it by the other or its employees or agents and has made its own independent investigations into all matters relevant to it and no amendment modification or substitution hereto shall be effective unless executed in writing by both parties.

35 SEVERANCE
35.1 If any provision of this Contract is held by any Court or other competent authority to be void or unenforceable in full or in part all other provisions hereof and the remainder of the provision shall remain in full force and effect.

36 SUPERSEDES PRIOR AGREEMENTS
36.1 This Contract supersedes any prior agreement between the parties in respect of the subject matter of this Contract whether written or oral and any such prior agreements are cancelled as at the date of this Contract but without prejudice to any rights which have already accrued to either of the parties.

37 HEADINGS
37.1 Headings contained in this Contract are for reference purposes only and should not be incorporated into this Contract and shall not be deemed to be any indication of the meaning of the clauses to which they relate.

38 GRATUITIES
38.1 The Supplier warrants to the Council that to the best of its knowledge and belief  it has not offered, given, or agreed to give to any employee or member of the Council any gift, or consideration of any kind as an inducement or reward for doing, or forbearing to do, or having done or forborne to do any action in relation to this Contract, or for showing or forbearing to show favour, or disfavour, to any person in relation to this Contract, nor committed any offence under the Prevention of Corruption Acts 1889 to 1916 nor given any fee or reward to any officer or member by virtue of office or employment and which was otherwise than such member or officer's proper remuneration.

39 NO VARIATION
39.1 The terms of this Contract shall not be varied nor the Contract terminated orally and none of the terms hereof shall be deemed to be waived or modified except by an express agreement in writing signed by the party against whom such waiver or modification is sought to be enforced.

40 MODIFICATION OF SERVICE
40.1 At any time during the Contract Period the Council may request a modification of the Service in which event the Authorised Officer shall notify the Supplier in writing giving details of the proposed modification and to explain the reason for the request, and giving a clear statement of the service requirement and any financial implications of its implementation.

40.2 On receiving notification from the Authorised Officer under Condition 40.1 the Supplier shall within 14 days notify the Authorised Officer in writing with supporting evidence whether and to what extent the proposed change to the Service would have an adverse financial implication for the Supplier in providing the Service.  Where the Supplier does not so notify the Council the change shall be deemed to be a modification of the Service.

40.3 On receiving notification from the Supplier under Condition 40.2 the Authorised Officer shall consider any representation from the Supplier and following any negotiations as may be necessary shall notify the Supplier of his/her decision of whether or not to proceed with the change.

40.4 It is agreed that following a modification under this Condition the Contract shall be varied to the extent set out in this Condition or as may otherwise be agreed in writing between the parties.

41 TIME OF THE ESSENCE
41.1 Provision of the Service under this contract shall be of the essence of this Contract. If the Supplier fails to provide the Service in accordance with the Contract, the Council shall have the right to purchase such Service elsewhere and charge the Supplier for any extra expense that it may incur.

42 ENVIRONMENTAL GOOD PRACTICE
42.1 The Supplier is required, without prejudice to the requirements of the Specification or any provision period for the Service that may apply, to fulfil obligations under this Contract by using materials and processes that cause minimum damage to the environment and take all reasonable steps necessary to minimise any pollution of the environment.

43 
DISPUTES
43.1 Should any dispute of any kind arise relating to the Contract or interpretation thereof, such dispute shall be referred for mediation or adjudication on a basis agreed between the Council and the Supplier. 

43.2 Should any dispute of any kind fail to be resolved in accordance with 43.1, said dispute shall be determined by a single arbiter to be agreed between the parties or failing agreement to be nominated by the Sheriff Principle of Tayside, Central and Fife. Such reference shall be deemed to be a submission to arbitration within the meaning of Part II of the Arbitration Act 1950 as amended or the Arbitration (Scotland) Act 1892 as amended as the case may be or any statutory re-enactment or amendment thereof for the time being in force.

43.3
The Supplier shall fully indemnify the Council against any payments which the Council is required or recommended to make to any third party arising wholly or partly from a finding of maladministration and/or injustice to a complainant as a direct result or failure by the Supplier in performing its duties under the terms of the Contract. 

43.4
Should any payments which become due under this Condition remain unpaid after completion of the Contract they shall be recoverable by the Council as a Contract debt.

44
AUTHORISED USERS

44.1 Service will be provided to any Council location, department or employee and to any other body authorised by the Council, at the rates terms and conditions applying to this Contract.

44.2 Responsibility for payment for any Service so provided shall rest solely with the Council location, department or employee authorised to place an order or the body authorised to place an order or on whose behalf an order was placed by the Council;

44.3 Responsibility for resolution of any dispute of any kind whatsoever arising from or in any way connected to provision of the Service shall rest solely with the Council location, department or employee that placed an order or the authorised body that placed an order or on whose behalf an order was placed by the Council;

45
GOVERNING LAW

45.1
This Contract shall be governed by and construed in accordance with Scottish law and, subject to Condition 43.2, the parties hereby submit to the exclusive jurisdiction of the Courts of Scotland.

